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IN THE SUPREME COURT
of the

STATE OF UTAH
A. M. HAFEY and BARNEY
DECORA, dba, B A M
INVESTMENT COMPANY,
a partnership,
Plaintiffs ,and Respondents,
vs.
PAUL HAVENS COMPANY,
a corporation,
C'ase No. 9692
Defendant ~and Thir,d-Rarty
Plaintiff ~and Respondent,
vs.
NEW ZEALAND INSURANCE
COMPANY, a corporation,
Third-P,arty Defend,ant ,
,and Appellant.
APPELLANT'S BRIEF
STATEMEN'T OF THE KIND OF 'CASE
This is an action 'by the Plaintiff against the
Defendant and Third-Party Plaintiff for damage
to a building sustained while it was being moved
by the defendant. 'The Defendant- Third-P arty
Plaintiff sought recovery aga:inst the Third-Party
Defendant and Appellant under the terms of an
insurance policy it had issued to the defendant.
1

1
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services
Library Services and Technology Act, administered by the Utah State Library.
Machine-generated OCR, may contain errors.

The parties will be referred to as they appeared
in the Court below to avoid confusion.
DIS.POSITION IN THE LOWER COUR;T
Plaintiff was awarded judgment a.gainst the
Defendant- Third-Party Plaintiff for the sum of
$8,802093. Defendant - Third-Party Plaintiff was
awarded judgrnent against the Third-Party Defendant- Appellant for $5,000.00, the policy limits.
RELIEF SOUGHT ON APPEAL
Third-P1arty Defendant and Appellant seeks a
reversal of the judgment entered against it in favor
of the Third-Party Plaintiff.
QUESTION PRESENTED
May the Third-Party Plaintiff recover for damage to a building being transported by it, under an
insurance policy which provided coverage for ''overturning of the vehicle", where the only evidence introduced indicated the wheels of the carrying vehicle were firmly on the highway when the building
collapsed?
STATEMENT OF FACTS
The plaintiffs, doing business as a partnership un der the name of B A M Investment Company in Rock Springs, Wyoming, owned a building in Stansbury, Wyoming. They contracted with
the Defendant- ·Third-Party Plaintiff, Paul Havens
Company to move it to Rock Springs, Wyoming,
1
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a distanre of approximately 10 miles ( T. 72, 74).
The building in question actually consisted of
t\vo buildings with a common wall. The larger of
the t\vo buildings, and the one which was damaged,
was 96 feet long and 32 feet wide ( T. 7'3, 80). To
prepare the buildings for moving, and upon advise
of the defendant, the exterior tile wallis were relnoved and replaced by 2" x 6" studding and 1" x 8"
sheeting (T. 83, 84, 140, 141, Ex. 4, 5, 6, and 7).
The smaller building was moved first without incident and the moving of the larger building commenced August 1st, 1960 (T. 92).
It was the intention of the Defendant- ThirdParty Plaintiff to transport the building from Stansbury south and westward along a county roa'd to a
junction with Hig·hway 187, executed ·a sh·arp turn
and proceed northward up Highway 187 to a junction with a dirt road approximately one mile in
length which proceeded westerly to an oil surfaced
road identified as "old 187". From that point the
route proceeded to Rock Springs (P. Ex. 2).
Mr. Jay Jones, foreman for Mr. Havens, (T.
236), described the equipment used by his company
in transporting this large building ('T. 237, 255
et seq.). The front part of the conveyance consisted
of a four wheel trailer unit with a "fifth wheel"
located in the center. 'The "fifth wheel" permitted
the front trailer wheels to turn independently of
3
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the rear wheels and to steer the ve!1icle. A "bolster"
or "rocker" was secured to the "fifth wheel" with
a pin ( T. 257, 258). Thus, the "bolster" or "rocker"
sat over the center of the trailer and was pivoted
in the center of the "fifth wheel" arrangement.
Approximately 50 feet to the rear of the bolster
and on each side of the building was located a set
of "dollies". Each "dolly" consists of four wheels
totalling approximately 51j2 to 6 feet wide. A set
of sprin·gs permitted the wheels to move up and down
on an uneven road, "so that the building will stay
level" (T. 266). In this way, the building was permitted to remain level on the bolster at the front
and the dollies at the rear, even though the route
may prove somewhat uneven. The outside dolly
wheels were 20-23 feet apart (T. 165, 253). Large
main tim'bers, strengthened by "spring timbers,"
extended from each end of the bolster to each of the
dollies, where they were secured by a chain (T.
259, '260). The building '·'rides free" upon the main
timbers, its weight being sufficient to carry it (T.
260).
The Defen·dant- Third-Party Plaintiff encountered difficulty in moving this large building from
the very beginning. Evidence indicated that when
the building was first moved from its foundation,
the bolster broke or bent under the strain of the
load ( T. 144, 248, 289) . IThis caused the building
4
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to become badly twisted. Mr. DeCora described it
in these words :
" ... the front end was on the ground,
and the right hand side of the building was
up in the air ·at le,ast four or five feet, and
the back corner of the building was also high.''
(T. 144, 145).
The building was moved without incident to
the intersection of the County Road, which proceeded southbound from Stansbury, ·and Highway
187 (See P. Ex. 2). In turning the building around
the corner to proceed northward up Highway 187,
the building was again observed by witnesses to be
in a "badly twisted condition" (T. 96, 119, 146).
The defendants admitted that "curbing and
blocking" were necessary 'in order to ne·gotiate the
turn and that some twisting of the building was
involved (T. 250, 251).
The buillding had to survive yet another crisis.
It was necessary to make another sharp turn from
a dirt road cut-off in order to proceed down old
highway 187. Mr. H. P. Allison, of Rock Springs,
,,~yarning, himself a house mover of some experience (T. 164), examined the condition of the building just prior to the execution of that corner. He
testified that the building sagged considerably because the "timbers gave" ( T. 195), particularly ·at
the rear where it ''bent way down over t:he dolly"
5
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( T. 174) . The bottom of the building sagged or bent
about 18 inches out of level (T. 195). Mr. Allison
described the effect this would have in moving a
building of this size in the following language :
"A. Well, it will wreck a building if
you haul it very far that way, bending like
that. It will get the building so it is ·all worked
loose, bending up and ·do\vn. It will bend that
building to where the Sheeting and everything
gets loose.
"Q. Where all the sheeting in th~at it moves as it travels. Is that correct?
''A. Anytime you move a board with
nails in like that, it is going to get weak. 'The
nails will pull and everything." (T. 19'5).
The Defendant- Third-Party Plaintiff's moving crew was successful in negotiating the corner
with the building. To accomplish this, "blocking and
cribbing" was a·gain necessary. This technique consists of constructing a type of bri'dge work with
short timbers, and is designed to support the wheels
of the moving unit ·and to carry the load over a
barrow pit or other depression as may be necessary
to accommodate the turning movement (T. 240).
The movers proceeded southward with the
building ·down old highway t87. The crew foreman,
from his vantage point while walking backwards
in front of the 'tow trucks ·an:d guiding the equipment,
observed the building to be "straight in line down
the road" '(T. ·241, '276, 277). The front dollies, or
1

1
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trailer, \Vere in the center of the hig·h\vay (T. 241).
The rea1· dollies \VPre sitting parallel with three of
the four tires on each set on the paved portion of
the road, with the outside tire on each set on the
unpaved portion (T. 241, 242). Additional roadway
extended "out beyond the wheels" (T. 142). At a
point approxi1nately 300-400 feet south of the intersection (T. 242), and while the equipment was proceeding at a walking pace (T. 255, 267), Mr. Jones
observed the collapse of the building in these words:
"A. The first indication I ·had of anything being· \Vrong with the buil'ding is when
I walked from the west side of the road over
to the east s'ide. I saw the 'building starting
to lean in the back, so I im1nediately hollered
to the man to stop the truck, and before they
could stop the building just kept on leaning
over and fell over in the barrow pit from
what I noticed. As it fell, the wheels started
jumping over on the side of the road just like
it was pulling the wheels over with it." (T.
242, 243).
At the time the building fell from the vehicle,
the tow trucks were stopped (T. 261).
Mr. Jay Bleazerd, one of the employees of Defendant- Third-Party Pla'intiff, was at the rear of
the building when it fell, and was in an excellent
position to olbserve the accident. He testified:
''. . . I was bacl< at the building gathering up the blocks that we h·ad used to crib
around the corner, ·and I heard this funny
noise, and as I recall, that's - I have been
7
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thinking of it - I ran up on the road and I
~een t~e back p3:rt or the top of. the building
JUst kind of leaning. The next thing the building just raised up as though it was a piece of
paper and sailed off.
''Q. Was ·there any movement of the
dollies?
''A. Yes there was.
"Q. And what did they do?
"A. Well, as I remember, they were
jumping. That would be my right side. I was
lool<ing towards the back of the building. The
right dollies were just jumping across the
highway, just little jumps, inches at a time."
(T. 272).
When the building collapsed, one set of dollies
was pulled over into the barrow pit with the building (T. 26'2).
Mr. Rich·ard P. Miller, City Engineer of Rock
Springs, Wyoming, appeared as a witness for the
plaintiffs and testifie·d that the width of the paved
portion of the highway at the approxim~ate point of
the accident was 23 feet wide (T. 200, 214). (SeeP.
Ex. 15, D. Ex. 33).
Defendant- Third-Party Plaintiff's Exhibit 37
is an insurance policy issued by the New Zealand
Insurance Company, Third-P·arty Defendant- Appellant, to Paul Havens, Inc. 'This policy was in effect at the time of the accildent. A rider issued as a
p·art of the policy insured ·Defendant- Third-Party
8
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Plaintiff to the extent of $5,000.0 against "loss or
dama.ge directly caused by . . . (c) overturning of
the vehicle . . ."
S'TATEMENT OF POINTS
POINT I.
THE COURT'S FIN-DING OF FACT THAT THE
INSURANCE POLICY "'PROVIDE D COVERAGE FOR
THIS ACCIDENT" IS IN EFFECT A CONCLUSION
OF LAW AND IS INSUFFICIENT TO SUPPORT A
JUDGMENT AGAINST THIRD-PARTY DEFENDANTAPPELLANT.
1

POINT II.
THE DEFENDANT- THIRD~P ARTY PLAINTIFF
FAILED IN SUSTAINING ITS BURDEN o·F PR0 0F
THAT DAlVIAGE TO THE BUILDING WAS ~DIRECTLY
CAUSED BY OVERTURNING OF THE HOUSE MOVING VEHICLE, THEREFORE THE TRIAL C'OURT
ERRED IN ENTERING JUDGMENT AGAINST T'HIRDPARTY ·DE·FENDANT- AP'PELLANT.
1

ARGUMENT
POINT I.
THE CO'URT'S FINDING OF FACT THAT THE
INSURANCE POLICY "PROVIDE·D COVERAGE FOR
THIS ACCIDENT" IS IN EFFECT A CONCLUSION
OF LA \V AND IS INSUFFICIENT T·O SUPPORT A
JUDGMENT AGAINST THIRD..;PARTY DEFENDANTAPPELLANT.

.
1ng.

The court made and entered the following Find"11. That the defendant, Paul Havens
Company, had an insurance policy with New
9
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Zealand Insurance Company, \Vhich provided
coverage for this accident." (T. 47).
Third-Party Defendant- Appellant in its Motion for New Trial (T. 55), objected to this finding,
not only because the evidence did not support it,
but on the ground that it was in fact a conclusion
of law and not a finding of fact (T. 56).
Rule 52 (a) Utah Rules of Civil Procedure requires that the trial court, When sitting without
a jury, " . . . find the facts specifically and state
separately its conclusions of law thereon . . . "
In the case of West vs. Standard Fuel Co., 81
Utah 300, 17 P. 2d 292, the court held that it was
the duty of the trial court to make findings on all
material issues raised by the pleadings and the
evidence. _Failure to do so constitutes prejudicial
error. Until such findings are made, there is no
basis upon which a judgment can rest.
Defend:ant- Third-Party Plaintiff, sought recovery again:st Third-P·arty Defendant- Appellant
in its Amended Complaint (T. 34), upon the theory
fu·at there was an "overturning of the vehicle" as
stated in the policy. 'This was denied by the ThirdParty Defendant·- Appellant (T. 39). This issue
was specifically raised by the pleadin·gs and was
again drawn to the attention of the trial court in
a motion for new trial. Even so, the trial court refused to rule on this material issue.
10
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In the rase of B,·rncn vs. Johnson, 43 Utah 1,
G, 134 P. 590, a suit was instituted on ·a promissory note. The evidence was without dispute that
the transaction V\Tas effected through agents of both
parties. Plaintiff contended that she did not enter
into a usurious agreement, as claimed by the defendant, knew nothing· about it, and that she never
ratified the transaction. Relative to the findings
of the trial court, the following language appears in
the opinion.
" ... An agreement was entered into 'between the plaintiff and the defendant' is in
view of the evidence a conclusion of law pure
and simple ... The court should h·ave specifically foun·d the facts with regard to those
matters and should have made his conclusions of law from the facts found."
Similarly, in this case, the court made !a finding that there was coverage under the insurance
policy, which ran to the benefit of the DefendantThird-Party Plaintiff. This ''finding" is a conclusion of law. The court's failure to make a speci:al
finding on this material issue is prejudicial and the
judgment entered against this defendant is without
foundation and cannot stand.
'POINT II.
THE DEFENDANT-THIRD-PARTY PLAINTIFF
FAILED IN SUSTAINING ITS BURDEN OF PRO'OF
THAT DAMAGE TO THE BUILDING WAS ·DIRECTLY
11
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CAUSED BY OVERTURNING OF THE HOUSE MOVING VEHICLE, THEREFORE THE TRIAL COURT
ERRED IN ENTERING JUDGMENT AGAINST THIRDPARTY DEFEN'DANT- APPELLANT.

The trial court entered ,a finding that Defendant- Third-Party Plaintiff, Paul Havens Company,
had an insurance policy with New Zealand Insurance Company, which provided coverage for this
accident (T. 46). The policy v1as introduced as Defendant's Exhibit 37. It was upon this finding that
judgment for the policy limits of $5,000.00 was
entered against Third-Party Defendant- Appellant.
The portion of the policy under which the defendant claims recovery is a rider entitled Motor
Truck Cargo Insurance. A 1960 G.M.C. Truck-Tractor was listed in the policy and was towing the
house at the time it collapsed. The only applicable
portion of the policy to the facts of this case, under
which Defendant- Third-Party Plaintiff seeks recovery, is the follo,ving provision:
HITHIS POLICY INSURES:
"Against loss or damage directly caused
by:

*

*

*

'' (c) overturning of the vehicle; . . ."
(Ex. D. 37).
The annotator records the general principle of
law concerning plaintiff's responsibility of proof in
such cases in the following language:
"The burden is on plaintiff to prove that
12
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the loss or injuries stled for was due to a risk
o1· cause which was insured against . . ."
46 C.J.S., Insnr.ance, Se'c. 316 ('a), P. 399.
Thus, it became the responsibility of the Defendant- Third-Party Plaintiff, in order to recover
under the terms of the policy, to prove by a preponderance of the eviden'ce that the loss or damage
to the building was "directly caused by ... an overturning of the vehicle". In this Defendant- ThirdParty i)la:n tlff failed.
In the case of Orlando vs. Manhattan Fire aniJ
Marine Ins. Co., 42 N.Y.S. 2d 228, 230, affirmed
60 N.E. 2d 34, the interpretation of similar language in a policy was involved. There an excavating
shovel was being transported on a trailer, and supported on a wooden platform mounted ·and suspended on a wheel carriage. The carriage was equip·ped
with a flap on either side of the platform, which,
when opened, increased the width of the platform
to the approximate width of the shovel. During the
course of transportation the flap on one side broke
causing the shovel, which was in part resting on
the fl'ap, to tilt, slip and fall from the trailer to
the ground. Recovery was sought by plaintiff under
a policy which provided coverage for damage resulting from " ... overturning of conveyances while the
insured property is being transported thereon."
The court denied recovery.
13
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"The precise question p r e s e n t e d is
whether such an occurrence was an 'overturning of conveyances' within the meaning of
the policy. It is our view that there was no
overturning of the conveyance merely because
the fl1ap or added width of the platform broke
off on one side, even assuming that the flap
was part of the platform and the material
of which this flap was constructed did overturn as it fell to the ground. The equilibrium
of the conveyance was not disturbed in any
way, so that it could not be said to have overturned, the accident being due solely to the
collapse or breakdown of the flap on the edge
of the trailer platform."
In the Tenth Circuit case of Old Colony Insur,ance Cotnp~any vs. Anderson, 246 F. 2d 102 (lOth
Cir., 1957), the plaintiff was awarded recovery
under the terms of a policy which provided coverage for damage to plaintiff's drilling unit for all
direct loss to the unit by "collision, derailment, or
overturning of land conveyances, \vhile the insured
property is being transported thereon on lan d."
While the drilling unit was being transported
on a truck and the truck was checking its speed on
a curve, the boom chain broke causing the unit to
slide off the truck and onto the ground where it
struck another truck on the roadside. The truck
did not collide \vith any object nor did it overturn.
The Circuit Court held that there was no coverage
under the policy for the damage resulting to the
drilling unit and reversed the District Court judg1

14
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ment because there was no ove1turning within the
tneaning of the policy.
Similarly, in Chemstrand Corp. vs. M~aryland
Cas. Co., 98 So. 2d 1, (Ala. 1957), the Alabama
Supreme Coul't construed a similar provision in an
insurance policy. There household goods were being
transported from Virginia to Florida in an enclosed
van. There was insufficient room in the van for all
of the load. Addition~al items were secured in cardboard boxes and barrels and placed on the tailgate
of the van, covered with a tarpaulin and secured
with ropes. While in route, an iron ring on the right
side of the tailgate of the van broke ~and the load
which was being transported on the tailgate tilted
and fell from the van.
In denying recovery under the "overturning
of vehicle" clause the court stated:
''For there to be an 'overturning of vehicle' the vehicle must lose its equilibrium.
(Citing cases) It is immaterial whether there
was parti~al or complete overturn of the vehicle, so long as the articles being transported
were damaged as a result of the vehicle losing
its equilibrium. This was damage caused by
an insured risk. (Citing cases) There may
be ~an overturn to the front or to the rear as
well as to either side. (Citing case) A tailgate
is not in and of itself a vehicle but is a part
of a vehicle. In the present case there was no
evidence showing that the vehicle (the van)
lost its equililbrium, and this accident was
15
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not covered by this clause of the policy. (Citing Orlando vs. M.anhattan Fire Ins. Co., 42
N.Y.S. 2d 228, 229, affirmed 60 N.E. 2d 34.)
The New IIampshire Supreme Court had before it for interpretation similar language in an
insurance policy in Crowley vs. New Hampshire
Fire Ins. Co., 130 A. 2d 276 (N.H., 1957). Plaintiff brought action to recover dam1a.ge to a machine
under the terms of a policy which insured against
liability for damage caused by "overturning and;'or
upset" of the insured's "motor trucks and/or
trailers".
A piece of machinery weighing approximately
one ton was fastened onto a trailer with ch~ains and
binders and was braced by six by six wood skids.
In addition, stakes secured the machine. While the
machine was being transported it fell from the truck
and was damage·d. At the time the machine fell
from the truck the driver indicated he felt it rock
from side to side. A later inspection of the road
reveale·d an unevenness in the roadway, although
the driver could not say whether or not this caused
the machine to fall. The court denied recovery under
the policy, stating that the plaintiff had failed to
sustain his burden in showing at least a partial
overturning or upsetting of the trailer, sufficient
to spill the machine on the road.
The Defendant- Third-Party Plai11tiff failed
to prove that the house moving vehicle overturned
16
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and caused the building to fall into the barrow pit.
At the precise moment the building collapsed, Mr.
Jones, the foreman of the Defendant- Third-Party
Plaintiff, ob8erved the building to be in line with
the highway, the trailer wheels to be in the center
of the paven1ent, and the eight tires of the two
dollies to be fir1nly located upon the highway (T.
241, 242). The entire moving unit was proceeding
slowly on a hard surfaced highway. The building
was be.i.ng· carried by the same equipment in the
san1e manner it had been during its entire journey
from Stansbury, Wyomin·g. There is considerable
testimony in the record that the building had been
badly treated. It was 0 bserved in a twisted condition
shortly ,after it was removed from its foundation.
It suffered further severe twisting in negotiating
a corner at the junction of the county road south
of Stansbury, and new highway 187. Again, and
just before a further strain was placed upon the
building in negotiating the last corner, Mr. Allison,
a house mover of some 17 years' experience, observed the building was sagging an·d about 18 inches
out of level. Because of the great len·gth of the building, the rear end overhung the dollies and was "bent
way down over them''. Mr. Allison indicated that
twisting a building of this kind caused the nail's
to pull loose and the boards to get weak. Such treatment he said, would "wreck'' a building ( T. 195) .
This large building had survived all of the trauma
1
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of loading and negotiating the several turns and
corners prior to reaching the point where it collapsed on the level highway. Mr. Bleazeard, who
observed the building from the rear at the
time it fell, indicated, as did Mr. Jones, who observed it from the front, that the over-hanging rear
portion of the building first began to lean. The
dollies then began to jump across the highway inches
at a time, being pulled by the weight of the collapsing building. There is no testimony that the wheels
of the dollies ran off of the road into the barrow
pit, and thus commenced an "overturning process".
When the building collapsed one set of dollies was
carried into the barrow pit, as an incidence of collapse of the building, but the collapse was not caused
by an overturning of the dollies.
Any finding of "overturning" in this case must
necessarily be based on speculation or surmise, which
is contrary to the direct testimony of the Defendant- Third-Party Plaintiff's own witnesse'S, as outlineld above.
"A finding of fact cannot be based upon
surn1ise, conjecture, guess or speculation."
Der,n Investn~ent Co. vs. Ca'rbon County Land
Company, 94 Utah 76, 75 P. 2d 660. See also
W. F. Jensen, Candy Co. vs. State Tax Commission, 90 Utah 359, 61 P. 2d 629.
Even if the facts of this case did create a presumption that an "overturning" of the carrying vehicle did occur which was the proximrate cause of
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the accident, such p1·esumption is insufficient to
support a judgment in the face of direct testimony
to the con t1·ary.
'' ... A presumption cannot stand in the
face of facts, and ... when evidence of facts
appears in the cause, the presumption, having served its purpose passes utterly out of
conside~ation of the trier of the facts." Buckley vs. Fra,ncis, 78 Utah 606, 615, 6 P. 2d 188.
See also In. Re Swanson's Estate, 4 Utah 2d
277, 293 P. 2d 682.
To find that there was an overturning of the
vehicle which caused the damage to the building,
the trier of fact must presume first th'at there was
an overturning, and second, that the overturning
was the direct cause of the damage. An inference
based on an inference in establishing a fact is insufficient to support 1a judgment. Karen vs. Bair,
63 U~tah 344, 225 P.l094.
A fair appraisal of the facts presented in the
record, even when reviewed in a light most favorable to the Defendant - Third-Party Plaintiff, fails
to support a findin·g that the loss wa:s directly
caused by an overturning of the carrying vehicle.
''!hy, then, one might ask, did the building fall?
''Then the size of the ·building, the difficult route
and severe strain placed upon it in the preceding
miles, are all considered, evidence and reason indicate that weak joints and braces of the temporary
outer shell, gave way to complete collapse.
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CONCLUSION
'The trial court failed to make findings of fact
which will ;support the judgment. In addition, the
evidence shows that Defendant- Third-Party Plaintiff flailed in sustaining its burden of proof that
damage to the building was directly caused by overturning of the house moving vehicle. Therefore,
the trial court erred in finding that the resulting
damage was within the coverage of the insurance
policy.
The judgment !appealed from should be reversed.
Respectfully submitted,
HANSON & BALDWIN ·and
MERLIN R. LYBBER'T
Attorneys for New Zealand Insurance
Company, Third-Party Defendant
and Appellant
515 Kearns Building
Salt Lake City, Utah
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